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3Ar / ORDER

PER PAVAN KUMAR GADALE JM:

The assessee has filed the appeal against the order of
the Commissioner of Income Tax (Appeals)-30, Mumbai
passed u/s 147 r.w.s 143(3) and 250 of the Income Tax

Act, 1961. The assessee has raised the following grounds

of appeal.

Disallowance of bogus purchases

1) The learned Commissioner of Income Tax (A) erred in
confirming addition of Rs. 260449 being 100% of
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purchases from Newspark Trading Co. Puvt. Ltd. and
Nakoda Marbles treating this as bogus/non-genuine
purchases on surmises and conjunctures.

2) The learned CIT(A) erred in confirming the addition
though

a) The learned ITO has not given for rebuttal the
document/information received from sales tax department
and relied upon by him for making addition.

b) The learned ITO has not allowed cross examination of the
supplier whose statement is relied upon by him for making
addition.

¢) The material purchased from Newspark Trading Co. Put.
Ltd. and Nakoda Marbles has been sold and profit thereon
is offered to tax.

Reopening of Assessment

3) The learned CIT(A) erred in confirming the reopening of
the assessment u/s. 147 and issuing notice u/s. 148 of
the Income Tax Act, 1961 merely based on information
received from sales tax department without forming
independent belief with regard to escapement of income.

Other ground

4) The Appellant craves, leave to add to, amend, alter or
withdraw any of the above grounds of appeal before or at
the time of hearing of the appeal, if necessary.

5) In support we are here by attached ITAT Order ITA NO.
4752/ Mum/ 2018 dated on 02/12/20219 (A.Y. 2010-2011)
where tribunal has consider disallowance of 12.5% of
Jjogus purchases, supported from Hon'ble jurisdictional
high court decision in case of nikunj eximp enterprises. In
this case the Honbie high court upheld 100% allowances
for the purchases said to be bogus when sales are not
doubted.
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2. The Brief facts of the case are that the assessee is
engaged in the business of interior construction and
housekeeping services. The assessee has filed the return
of income on 29.09.2011 disclosing a total income of Rs.
22,99,801/-.The return of income was processed u/s
143(1) of the Act. The A.O has received information from
the DGIT(Inv) Mumbai that the assessee has obtained the
bogus purchase bills from two parties namely Newspark
Trading Co. Pvt Ltd of Rs. 2,19,082 and Nakoda Marples
of Rs. 41,367 /-.Hence the A.O. has reason to believe that
there is a income escapement assessment and issued
notice u/s 148 of the Act. Subsequently, notice u/s
143(2) and 142(1) of the Act along with questionnaire are
issued. In compliance to the notices the Ld. AR of the
assessee appeared from time to time and furnished the
details. During the course of assessment proceedings the
assessee was asked to produce the details of purchases
along with name, address TIN No and amount debited in
the profit and loss account. The assesee has filed the
requisite details and on perusal of the information, the
A.O was not satisfied with the genuineness of the
transactions and rejected the books of account U/sec
145(3) of the Act and made 100% addition of non genuine

purchases of Rs.2,60,449/- and assessed the total income
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of Rs.25,60,250/- and passed the order u/s 143 r.w.s
147 of the Act.

3. Aggrieved by the order, the assessee has filed an
appeal before the CIT(A). The CIT(A) considering the
grounds of appeal, findings of the A.O, has confirmed
the addition made by the A.O and dismissed the assessee
appeal. Aggrieved by the CIT(A) order, the assessee has
filed an appeal before the Honble Tribunal.

4. At the time of hearing, the Ld.AR submitted that the
CIT (A) has erred in confirming the action of the A.O.over
looking material facts and evidences filed in support of
the transactions. Contra the Ld. DR relied on the order of
the CIT(A).

S. We heard the rival submissions and perused the
material available on record. The sole disputed issue is in
respect of addition of bogus purchases made by the A.O.
and confirmed by the Ld.CIT(A). We find on perusal of the
Assessment Order, the Assessing Officer has made
addition 100% addition of purchases in respect of parties
and also there is no proper compliance to the notices.
Whereas the assessee has made bogus purchases from
the dealers and in turn it provides savings to the assessee
in nonpayment of state taxes. We considered the facts
and circumstances and the decisions of the Honble

Tribunal in the identical cases and the judicial
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precedence were estimating the profit element embedded
@ 12.5% of bogus purchases was accepted. We find that
the assessing officer has not doubted the sales but made
100% addition of purchases. We rely on the ratio of
decision of Hon'ble Jurisdictional High Court in the case
of CIT v. Nikunj Eximp (216 Taxman.com 171).
Accordingly, we restrict the addition to the extent of
12.5% of the bogus purchases and modify the Ld.CIT(A)
order sustaining the addition @ 12.5% of purchases and

partly allow the grounds of appeal of the assessee.

6. In the result, the appeal filed by the assessee is partly

allowed.

Order pronounced in the open court on 24.03.2022.

Sd/- Sd/-
(PRASHANT MAHARISHI)  (PAVAN KUMAR GADALE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Dated 24.03.2022
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